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ELECTION SIGNS 
Grievance 

MS QUIRK (Girrawheen) [9.49 am]:  My grievance is addressed to the Minister for Electoral Affairs.  Two 
days before the federal election it is timely to consider the local government laws regulating the erection of 
election signs.  A number of local governments in Western Australia are purported to have made local laws that 
place a prohibition on election signs during a state, federal or local government election, by-election or 
referendum.  An issue exists about their legal capacity to do so.  Local laws prohibit the display of election signs 
both on private property and on public land such as street verges.  Other laws purport to place a total ban on the 
display of election signs.  Over the years the Joint Standing Committee on Delegated Legislation has examined 
this issue and its findings can be found in reports such as the “Control of Election Signs” dated 21 August 1997, 
the “Shire of Denmark Signs Local Law 1999” dated 22 September 1999 and the “Shire of Northampton Signs 
Local Law” dated 13 October 1999. 

An absolute ban on electoral advertising has been found by the High Court to be unconstitutional.  In Australian 
Capital Television Pty Ltd and Others v Commonwealth of Australia (No 2) and in the State of New South 
Wales v Commonwealth of Australia and Another (No 2) - known as the Australian Capital Television case - a 
majority of the High Court held that there is an implied guarantee of freedom of communication of political and 
governmental matters arising from the Commonwealth Constitution.  The freedom is to be implied from the 
system of representative government outlined in sections 7 and 24 of the Commonwealth Constitution. 

Despite the views expressed in the reports of the delegated legislation committee that placing a ban on election 
signs is likely to be unconstitutional and unduly trespasses on existing rights and liberties, the committee 
continues to have submitted to it local laws that place an absolute prohibition on such signs.  A recent example is 
the “City of Bayswater - Activities on Thoroughfares and Trading in Thoroughfares and Public Places Local 
Law”, which was gazetted on 3 January 2001.  Clause 3.5 of that law alters the standard wording of the Western 
Australian Municipal Association’s model local law by placing an absolute prohibition on election signs on a 
thoroughfare within the district.  As an aside, I believe the WAMA model law trespasses on the problem of 
constitutionality.  The City of Bayswater prohibition results in the usual activities that normally occur outside 
polling places on the day of a poll - when supporters of various political parties set up their signs and posters on 
the street verges - offending against the local laws.  It is my view that such an outcome is unacceptable and is, in 
any event, likely to be ultra vires the Local Government Act. 

The Shire of Wyndham-East Kimberley recently sought to consolidate its local government laws.  Clause 168(k) 
contains an absolute prohibition on the erection or maintenance of election signs.  This matter was considered by 
the Joint Standing Committee on Delegated Legislation and it was held to be that those provisions were on all 
fours with other provisions previously considered and were, in turn, the subject of earlier committee 
deliberations and inconsistent with the decision of the High Court.  The Western Australian Municipal 
Association has issued a draft code but I believe it falls outside the scope of the Australian Capital Television 
case.  From a constitutional perspective, the Commonwealth Electoral Act purports to control where signs can be 
directed under section 340.  For example, all members will be aware of the so-called six-metre rule.  Under that 
provision, signs can be exhibited provided they are more than six metres from the polling booth.  It is likely that 
section 109 of the Constitution, which states that a law is invalid if it is inconsistent with a commonwealth law, 
would also come into play.  Moreover, it could be argued that existing general local government laws adequately 
prevent unsightly structures and hoardings.  In my view, local governments would be better off if they did not try 
to unduly limit the freedom of political expression. 

The Nedlands by-election resulted in a very low elector turnout.  Some of that may be attributed to voters not 
knowing that a by-election was being held on that day.  If bans on advertising are widespread, real problems will 
exist in ensuring that people are aware that they have to vote.  The Attorney General should consider amending 
the Western Australian Electoral Act or the regulations to prescribe conditions to be placed on the display of 
election signs and thereby obviate the need for local governments to interfere in this area at all.  It would ensure 
that local governments take a consistent approach to election signs as any local law inconsistent with 
requirements set out in the Act or regulations would be inoperative under section 3.7 of the Local Government 
Act.  Moreover, by imposing a consistent code we will ensure that the spirit enshrined in the High Court decision 
is enacted and that the need for free and democratic dialogue is acknowledged. 

MR McGINTY (Fremantle - Attorney General) [9.55 am]:  I thank the member for Girrawheen for raising this 
important issue.  I believe there is widespread flouting of the law in Western Australia by local government 
authorities and, in some cases, by state government agencies, through their delegated legislation.  The 
Commonwealth Constitution contains a prohibition on laws that abridge the freedom of communication on 
political matters.  It is not an express term in the Constitution, but it has been held by the High Court to act in 
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such a way, by implication, to prevent or render invalid any law that seeks to abridge such freedom of 
communication.  This is the product of decisions made by the High Court in 1992 in the two landmark cases of 
Nationwide News v Wills and Australian Capital Television and Others v Commonwealth of Australia (No 2).  
The decisions found that the implied freedom of communication on political matters renders invalid any law that 
abridges that freedom unless it is appropriately adapted or proportionate to another legitimate legislative 
objective.  The cases were followed in 1997 by a case that I am sure all members of this House are aware of.  If 
they are not, they should be.  It deals with the very important issue of freedom of political communication when 
it comes to defamation by, or against, members of Parliament.  It is the case of Lange v Australian Broadcasting 
Corporation.  In that case, the High Court laid down the tests that must be applied when a person who holds 
public office is defamed.  The High Court held that a robust discussion on political matters could not, in itself, 
give rise to defamation proceedings.  If it was not about political matters or did not involve the suitability to hold 
political office, the same debate might otherwise be defamatory in nature.  It was all based on the same principle 
that citizens of Australia have a right, which should not be easily overridden, to discuss matters of a political 
nature.  This is when the issue of electoral signs comes in.  They are there to promote political ideas and 
publicise debate on political matters in the community. 

We have a situation in which a local government by-law seeks to regulate political communication.  Quite 
strangely, it is a local government by-law that seeks to regulate the terms of a federal election.  For each of those 
reasons, it is the view of the Crown Solicitor’s Office in this State that such by-laws offend the Australian 
Constitution and are therefore unlawful.  Is a local government by-law or a regulation made pursuant to a state 
Act that imposes a total prohibition on the publication of political matters in the form of a poster in a front yard, 
in a business’s window or on a street verge legal?   

As I said, the advice from the Crown Solicitor’s office is that such regulations are ultra vires the Australian 
Constitution.  Clearly, under section 109 of the Constitution, if legislation is in place affecting a particular area 
of activity - the commonwealth Electoral Act, which seeks to cover the field and to legislate comprehensively in 
respect of the conduct of federal elections, comes to mind - a local government by-law cannot seek to regulate an 
aspect of that election, which is covered by a federal Act.  

We must also deal with the question of whether this prohibition abridges the right to freedom of political 
communication - in my view, it does - unless it is reasonably adapted or proportionate.  If the purpose of a 
regulation of this nature were to prevent obscene publications from appearing or if it had some other legitimate 
purpose, something that impinges on the right otherwise to publish political material might be found to be 
appropriate, adapted and reasonably proportionate.  A blanket ban can never be that.  A reasonably proportionate 
provision would be something that stipulated that one could not have electoral material within six metres of a 
polling booth.  We are all familiar with that.  That is designed to maintain good order at the polling booth, and 
that is a legitimate objective.  A total prohibition can never fit that description.   

The other important issue is the interaction between state and federal law.  No case deals directly on point with 
whether a state law can regulate this area of political communication.  The closest we can get to it is the 1997 
High Court case in Levy and the State of Victoria, which dealt with prohibition or control of duck shooting.  In 
that case, two High Court judges - Gaudron and McHugh - made a number of comments about the ability of state 
laws to regulate activities otherwise regulated by commonwealth laws.  Justice Mary Gaudron said - 

Although those tests were formulated in connection with Commonwealth laws, there is no reason in 
principle or in logic why they should not be applied where, as here, it is said that the freedom is 
infringed by a State law.   

Local government authorities and, for that matter, state government authorities should seriously consider their 
position in this regard because I believe they are acting ultra vires.  
 


